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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In re U.S. Trademark Registration No. 3,986,754 

For the Mark:  STRATOTONE 

Registered on: June 28, 2011 

 

 

WESTHEIMER CORPORATION   ) 

       ) 

   Petitioner,   ) Cancellation No.:  92057116 

       ) 

v.       ) 

       ) 

DARRYL D. AGLER     ) 

       ) 

   Registrant.   ) 

 

 

REPORT REGARDING CIVIL ACTION 

 

Registrant Darryl D. Agler ("Registrant"), for his report regarding the civil action 

captioned Darryl D. Agler v. Westheimer Corporation, Case No. 1:14-CV-099 in the United 

States District Court for the Northern District of Indiana (the "District Court Case"), states: 

1. Petitioner Westheimer Corporation ("Petitioner") commenced this cancellation 

proceeding (the "Proceeding") against U.S. Trademark Registration No. 3,986,754 (the"'754 

Registration") for the mark STRATOTONE (the "Mark") on April 25, 2013.   

2. In its Petition to Cancel (the "Petition"), Petitioner sought to cancel the '754 

Registration on the grounds of abandonment and fraud. 

3. On March 27, 2014, Registrant filed the District Court Case—a trademark 

infringement lawsuit against Petitioner with respect to Petitioner's use of the Mark. 

4. On May 27, 2014, Petitioner filed counterclaims in the District Court Case, 

including a request that the '754 Registration be cancelled on the grounds of fraud. 
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5. On June 3, 2015, Registrant filed a motion for summary judgment in the District 

Court Action. 

6. On October 28, 2015, Judge Jon E. DeGuilio of the Northern District of Indiana 

entered summary judgment in Registrant's favor in connection with Registrant's claims against 

Westheimer Corporation for infringement of the Mark.  Specifically, Judge DeGuilio ruled that 

Mr. Agler has senior rights in the STRATOTONE mark and granted judgment to Mr. Agler on 

his claims of (i) unfair competition; (ii) counterfeiting; and (iii) trademark infringement  

Additionally, the court entered judgment in Mr. Agler's favor in connection with Westheimer 

Corporation's counterclaims, including its request to cancel '754 Registration.  A copy of that 

order is attached hereto as Exhibit A.  

Dated: November 11, 2015    Respectfully submitted, 

       Faegre Baker Daniels LLP 

       By: /Louis T. Perry/   

 

        Louis T. Perry 

        Amie Peele Carter 

FAEGRE BAKER DANIELS LLP 

        300 North Meridian Street 

        Suite 2700  

Indianapolis, Indiana 46239 

Tel: (317) 237 1089 

Fax: (317) 237 1000 

Email: louis.perry@faegrebd.com 

         

  



 3 
US.103270989.01 

 

CERTIFICATE OF SERVICE 

The undersigned certifies that a copy of the foregoing was sent via U.S. Mail on November 11, 

2015 to: 

Ronald S. Bienstock 

Brent Davis 

Bienstock & Michael P.C. 

411 Hackensack Avenue 

Continental Plaza 

7
th

 Floor 

Hackensack, New Jersey 07601 

 

       /Louis T. Perry/    
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